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For their Motions to Compel Landowner Intervenors state as follows:

1. On May 15, 2017, TransCanada responded to Landowner Intervenors’ 1st
Set of Interrogatories, 1st Set of Requests for Production, 2nd Set of Interrogatories, 2nd
Set of Requests for Production; and 1st Set of Requests for Admission predominately
with objections, partial responses, or with responses that failed to directly answer or
respond to the discovery posed.

2. Here as Attachment #1 is a true and accurate copy of TransCanada’s
Responses to Landowner Intervenors’ 1st Set of Interrogatories and 1st Set of Requests
for Production.

3. Here as Attachment #2 is a true and accurate copy of TransCanada’s
Responses to Landowner Intervenors’ 2™ Set of Interrogatories and 2nd Set of Requests
for Production;

4, Here as Attachment #3 is a true and accurate copy of TransCanada’s
Responses to Landowner Intervenors’ 1st Set of Requests for Admission.

5. The Commission has broad discretion and authority in these proceedings to
consider numerous factors, including but not limited to the following, when analyzing
whether or not any proposed route is in the “public interest” and the Commission does

not have to approve any route whatsoever:

5.1. (a) Whether the pipeline carrier has demonstrated compliance with

all applicable state statutes, rules, and requlations and local

ordinances;

5.2. (b) Evidence of the impact due to intrusion upon natural resources

and not due to safety of the proposed route of the major oil pipeline

to the natural resources of Nebraska, including evidence regarding

the irreversible and irretrievable commitments of land areas and

connected natural resources and the depletion of beneficial uses of

the natural resources:

5.3. (c) Evidence of methods to minimize or mitigate the potential

impacts of the major oil pipeline to natural resources;




5.4.

5.5.

5.6.

5.7.

5.8.

(d) Evidence regarding the economic and social impacts of the major

oil pipeline;

(e) Whether any other utility corridor exists that could feasibly and

beneficially be used for the route of the major oil pipeline;

(F) The impact of the major oil pipeline on the orderly development

of the area around the proposed route of the major oil pipeline;

(9) The reports of the agencies filed, [only if requested by the PSC]
from:

5.7.1. the Department of Environmental Quality,

5.7.2. the Department of Natural Resources,

5.7.3. the Department of Revenue,

5.7.4. the Department of Roads,

5.7.5. the Game and Parks Commission,

5.7.6. the Nebraska Oil and Gas Conservation Commission,
5.7.7. the Nebraska State Historical Society,

5.7.8. the State Fire Marshal, and

5.7.9. the Board of Educational Lands and Funds; and

(n) The views of the governing bodies of the counties and

municipalities in the area around the proposed route of the major oil

pipeline.

6.  Purpose of MOPSA®:

6.1.

6.2.

Ensure the welfare of Nebraskans, including protection of property

rights, aesthetic values, and economic interests;

Consider the lawful protection of Nebraska's natural resources in

determining the location of routes of major oil pipelines within

Nebraska; and

! http://nebraskalegislature.gov/laws/statutes.php?statute=57-1402 (1)




6.3. Ensure that the location of routes for major oil pipelines is in

compliance with Nebraska law.

7. Given the foregoing and the wide range of potential considerations and the
incredibly high bar Applicant has for satisfying each and every of the foregoing,
discovery in this matter is by its very nature wide-ranging and encompasses many areas.
The discovery objected to by TransCanada is reasonably calculated to at least lead to the
discovery of some admissible evidence on one or more of the above factors and all
requests to compel below should be granted.

8. Landowner Intervenors move the Commission to compel and order
TransCanada to fully and completely respond to the following Interrogatories No.’s in
Attachment #1:

8.1. “interested witnesses” - 29, 30, 31, 32
8.1.1. Bias is a key question in this matter and all Applicant
employee witnesses should be fully transparent with all of
their past, current, and future likelihood of economic gain for
their favorable testimony at the Hearing. They are each
personally vested in the outcome of the party with the burden
of proof and are therefore open to question about said

economic and other bias that may affect their testimony.

8.2. “economic impact
35, 36, 37, 38

8.2.1. Applicant claims its proposed KXL pipeline will have various

general welfare” “economic interest” - 33, 34,

economic benefits to Nebraska and the few counties were it is
proposed to be located, therefore Applicant has opened the
door for any inquiry into the actual dollars it has spent and is
likely to spend in Nebraska related to its pipeline. This
information is also necessary to show bias as to any rebuttal
witness Applicant may proffer at the time of the Hearing who

may have directly or indirectly benefited from “gifts” or
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“donations” such as equipment or vehicles etc. that

TransCanada either made directly or indirectly.

8.3.  “your definition” *“your belief
44, 46, 47, 48, 50, 100, 105

8.3.1. These Interrogatories seek to uncover Applicants definition,

your understanding” - 40, 42, 43,

belief, and or understanding of certain facts or elements.
Discovering what Applicant believe is likely to lead to the
discovery of relevant information. What Applicant believes
no doubt formed the basis of its entire Application submission
and will form the basis of any relevant testimony by it at the
time of the Hearing. These Interrogatories do not seek a legal
interpretation or to “invade the province of the Public
Services Commission” Landowner Intervenors did not ask —
what TransCanada thinks the law means we simply want to
know what TransCanada itself, the Applicant, believes.
Further see TransCanada’s response to No. 49 — they respond
as to Keystone | because the know such inquiry is likely to
lead to the discovery of admissible evidence but fail to
respond to KXL which is the subject of the Application — see
No. 48. See also No. 57 where TransCanada responds to what
it believes is an inaccurate statement of law rather than hiding
fully behind a frivolous objection.
8.4. “relevant facts” — 41
8.4.1. Landowner Intervenors pose the relevant inquiry to Applicant

who bears the burden of proof to state the *“facts you believe
are determinative in answering the question whether or not
your proposed Keystone XL pipeline is within the “public
interest” of the State of Nebraska.”” Inquiry as to what facts

Applicant believes support or will assist in in satisfying its
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8.5.

8.6.

8.7.

8.8.

burden of proof are clearly relevant grounds for inquiry. Their
response underlies the many deficiencies in their Application
as it fails to address all the factors the Commission is to
weigh and consider.

“1-90 Corridor” — 53, 54

8.5.1. A portion of TransCanada’s Alternative 1-90 Corridor route
either parallels or closely parallels Keystone | and twining or
closely paralleling Keystone | with Keystone XL is a
possibility the Commission could require. Further,
comparisons between alternative possible routes within
Nebraska are relevant as to determine what route(s), if any,
are more or less or at all in the “public interest” — the entire
purpose of these proceedings. The fact that TransCanada
prefers to enter Nebraska in Keya Paha county is irrelevant to
the Commissions inquiry of whether or not a separate utility
corridor, i.e. Keystone | Corridor, may be more appropriate
for the routing of Keystone XL.

“Relevant Comparisons to Keystone I” — 55, 56

8.6.1. Keystone | is a near identical project as to the proposed
Keystone XL and inquiry into what actually exists in
Keystone | is relevant and likely to lead to the discovery of
admissible evidence as to KXL.

“State Statutes” — 58, 59, 62, 63

8.7.1. This is a specific requirement of MOPSA and relevant inquiry
for this commission. If Applicant is unwilling or unable to
specifically list the laws which it must follow then it has
failed to meet its burden of proof and its application must be
denied.

“Rules” — 66, 67, 70, 71



8.9.

8.10.

8.11.

8.8.1. This is a specific requirement of MOPSA and relevant inquiry
for this commission. If Applicant is unwilling or unable to
specifically list the laws which it must follow then it has
failed to meet its burden of proof and its application must be
denied.

“Regulations” — 74, 75, 78, 79, 80, 81

8.9.1. This is a specific requirement of MOPSA and relevant inquiry
for this commission. If Applicant is unwilling or unable to
specifically list the laws which it must follow then it has
failed to meet its burden of proof and its application must be
denied.

“Local Ordinances” — 82, 83, 86, 87, 88, 89

8.10.1.This is a specific requirement of MOPSA and relevant inquiry
for this commission. If Applicant is unwilling or unable to
specifically list the laws which it must follow then it has
failed to meet its burden of proof and its application must be
denied.

“Spill or Leak” — 90 through 99 inclusive

8.11.1. TransCanada’s Application for its proposed KXL pipeline
extensively discusses spills and leaks. If this was not a
relevant inquiry for the Commission to make then why did
Applicant send so much time in its Application discussing
foreseeable spills and leaks. Applicant clearly acknowledges
the relevance of this inquiry and anticipated it in its
Application. TransCanada’s Application is 403 pages long.
The following pages of the Application discuss “spill” or
“leak” in the context of construction, maintenance, and or
operation of the prosed KXL as they seek to have it routed in
Nebraska: 30, 31, 34, 35, 46, 57, 84 aka Appendix C5, 95 aka
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Appendix D7, 97 aka Appendix D9, 105 aka Appendix D17,
106 aka Appendix D18, 107 aka Appendix D19, 108 aka
Appendix D20, 109 aka Appendix D21, 110 aka Appendix
D22, 111 aka Appendix D23. Further, Federal Law does not
preempt the PSC from reviewing, on behalf of Nebraska’s
citizens and stakeholders, the risks and impacts of potential
spills and leaks when determining the most prudent and
intelligent location, if any, of such a major oil pipeline across
Nebraska. Any law of this state purportedly restricting the
PSC in such a manner unconstitutionally limits the power of
the very constitutional body that is charged with the
responsibility on behalf of the entire State of Nebraska to site
major oil pipelines. If the PSC is prohibited from considering
the risk and impact of foreseeable and predicable spills and
leaks of tar sands crude oil and other dangerous chemicals,
who exactly is looking out for Nebraska’s general welfare,
property rights and the economic interests in this regard?
Regardless of whether or not this may ultimately be offered
and received at the time of the Hearing, that does not preclude
discovery as to this topic at this time.
8.12. “TransCanada Spends Money in Nebraska” — 121

8.12.1. The Commission must evaluate the economic interests and
Impacts of any proposed route of the KXL pipeline as well as
consider the general welfare of Nebraska and Nebraskans.
TransCanada’s argument in favor of its KXL pipeline is
primarily centered around jobs and increase in tax revenue
and general increase in *“economic activity.” Given
Applicant’s claims and arguments and that they state

additional work would need to be done if they were to twin
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Keystone XL with Keystone I, this inquiry is relevant to
determine exactly what type of money has been spend and
“economic activity” generated through past and current
efforts of Applicant to obtain route approval so that we can
discovery the relative increase in economic activity that
would occur relative non-construction related employment
and spending that Applicant would likely engage in should a
route for location in an alternative utility corridor be the
outcome of the PSC Hearing. We are entitled to have the full
picture of economic benefit and monies spent directly into the
Nebraska economy by way of employment associated with
the KXL to present alternative testimony and evidence to
Applicant and its expert Mr. Goss.
8.13. “KXL Necessity” — 122, 123, 124, 125, and 126-147 inclusive

8.13.1.1t is difficult to image how a proposed route on, under,
through, and across Nebraska of the proposed KXL pipeline
is in the “public interest” if the route itself is not needed.
TransCanada seems to suggest Nebraska “take one for the
team” but fails to realize this is the Nebraska Public Service
Commission which is review the Application in terms of
Nebraska and has no duty to consider the interests, if any, of
others in regards to what is the best for Nebraska and what is
in Nebraska’s “public interest” therefore, we must have
inquire into the lack of necessity and need of such a route
within Nebraska or the Commission will be prevented from
fully evaluating the Application and Applicant in reference to
the numerous and broad factors of MOPSA.

8.14. “Keystone | necessity” — 148-158 inclusive
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8.14.1. Landowner Intervenors incorporate the response above and
by way of analogy of the current relevant Nebraska case
study — Keystone | as it compares and can provide important

parallels to the proposed Keystone XL.

9. Landowner Intervenors move the Commission to compel and order

TransCanada to fully and completely respond to the following 1% Set of Requests for

Production of Documents No.’s in Attachment #1:

9.1.

Request No. 1 — seeks documents that formed the basis to
TransCanada’s responses to Interrogatories 1-147. This is clearly
relevant and the objections should be stricken and Application
should be require to fully produce all such documents. Further no
privilege log was included to furnish the required information under
Nebraska law for a party claiming a privilege and simply throwing
out a privilege without substantiation via a privilege log is a waiver
in and of itself. Full production of all documents should be
compelled. As included in Landowner Intervenors’ discovery
requests: “If you claim any document is privileged, please identify
the privilege claimed, and disclose sufficient information about the
document to allow it to be identified, located, and to identify the
privilege claimed, and the circumstances supporting your claim of
privilege. Please furnish a privilege log or responses sufficient to
make a prima facie claim that any privilege applies, identify the
privilege asserted, and set forth information sufficient to ascertain its
applicability, as required by Greenwalt v. Wal-Mart Stores Inc., 253
Neb 32, 567 NW2d 560 (1997). If you object, please be informed
that the procedure you use must comply with the requirements of
Schropp Industries, Inc., v. Washington County Atty’s Office, 281
Neb 152, 794 NW2d 685 (2011).” Further, TransCanada states in its

response to No. 1 that “Keystone will produce any documents it
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9.2.

9.3.

9.4.

expressly referenced in its answers.” The request was not to only
produce those documents TransCanada expressly referenced or
choose to strategically mention — we want and are entitled to any and
all documents Applicant relied upon or reviewed, etc, in any way to
form their answers to No’s 1-147.

Request No. 2 & 3 — TransCanada objects because a timeframe is
not limited, therefore, to speed this along, Landowner Intervenors
request the Commission compel production of documents pursuant
to its Request No. 2 & 3 for the time period of January 1, 2010 to
present time in any way related to TransCanada’s proposed KXL
pipeline.

Request No. 4 — Property Rights and Economic Interests are two of
the key aspects the Commission will evaluate when reviewing
whether or not the proposed KXL route(s) within Nebraska are in the
public interest. Production of the value of the land in question, which
will be found in the land and property Appraisals TransCanada has
in its possession which can be easily placed on a CD or DVD and
produced is paramount to and the cornerstone of relevant analysis
concerning protection of property rights, economic interests, and tax
revenue and impact.

Request No. 5 — Documents evidencing a commitment to ship
product on the proposed KXL through Nebraska. There can be no
more threshold question as to whether any proposed KXL route
through, under, and across Nebraska is in the “public interest” than
the question of whether or not any of the proposed routes are needed.
It is impossible to serve the “public interest” if there is no interest in
the proposed route for the proposed KXL pipeline. In fact, if
TransCanada does not and cannot prove full commitment for the size

and capacity of its proposed KXL through Nebraska, then it is
12



impossible for such a route to be in the “public interest.” Further and
more to the point, the discovery process is an incredibly flexible and
wide reaching process that only need to be reasonably calculated to
lead to the discovery of admissible evidence. Such discovery here
regarding commitments for the KXL may lead to discovery that
reaches all of the many broad factors the Commission can consider.
Further, TransCanada waived any objection as to privilege or
confidential or trade secret etc. in its response and all documents
should be produced outright. Alternatively, the Landowner
Intervenors agree to maintain the confidentiality of such agreements,
If any exist, subject to only use in these proceedings.

9.5. Request No. 5 (No. 6) — TransCanada communications regarding
KXL. This request is highly relevant to all the many broad factors
that the Commission can consider. Since there is no objection as to
privilege that has been waived and Landowner Intervenors will agree
to limit such request from January 1, 2010 to present time and where
the communication was as to the proposed KXL within, on, under,
through or across Nebraska.

10.  Landowner Intervenors move the Commission to compel and order
TransCanada to fully and completely respond to the following 2™ Set of Interrogatories
No.’s in Attachment #2:

10.1. No. 162 — Applicant should be compelled to fully answer this
interrogatory. It has not. For example see its responses to requests
for admissions No’s. 95-112 which uniformly say “Deny. See
Application.” That is not a specific statement of the denial — there is
no explanation and further nowhere does TransCanada respond to
the portion of the request seeing the identification of the specific
facts and documents relieved upon. At the very least, rather than

saying “see application’ TransCanada should have to identify
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specifically the Section and page numbers and paragraphs that
correspond to the answer. Applicant should have to supplement No
162 and reference each Request for Admission No’s 1-145.

10.2. No. 163 —same as No. 162 above.

10.3. No. 164 — Spill Detection. See Response to 8.11.1 above.

11.  Landowner Intervenors move the Commission to compel and order
TransCanada to fully and completely respond to the following 2™ Set of Requests for
Production of Documents No.’s in Attachment #2:

11.1. No. 7 - See Response in paragraph 10.1 above.
11.2. No. 8 - See Response to paragraph 10.1 above.

12.  Landowner Intervenors move the Commission to compel and order
TransCanada to fully and completely respond to the following 1% Set of Requests for
Admissions No.’s in Attachment #3:

12.1. “Spill or leak” No’s. 22-26, inclusive; and 29-49, inclusive. See
Response to 8.11.1 above.

12.2. “1-90 Corridor Route within Nebraska” No. 53-56 inclusive; 59-60,
inclusive; and 79-86, inclusive
12.2.1.Please see argument in paragraphs 5.5, 8.5.1, 8.6.1., above

and 17.4.1 below.

12.3. No’s. 95-112 — Responses as to what specific paragraphs of the
Application apply to each answer should be provided. (See also
related argument in paragraph 10.1 above.)

13.  On Friday May 19, 2017 TransCanada responded to Landowner
Intervenors’ 3" Set of Interrogatories, 3" Set of Requests for Production, 4" Set of
Interrogatories, 4™ Set of Requests for Production; and 2" Set of Requests for Admission
predominately with objections, partial responses, or with responses that failed to directly

answer or respond to the discovery posed.
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14.  Here as Attachment #4 is a true and accurate copy of TransCanada’s
Responses to Landowner Intervenors’ 3™ Set of Interrogatories, 3" Set of Requests for
Production.

15. Here as Attachment #5 is a true and accurate copy of TransCanada’s
Responses to Landowner Intervenors’ 4™ Set of Interrogatories, 4" Set of Requests for
Production.

16. Here as Attachment #6 is a true and accurate copy of TransCanada’s
Responses to Landowner Intervenors’ 2™ Set of Requests for Admission.

17.  Landowner Intervenors move the Commission to compel TransCanada to
fully and completely respond to the following Interrogatories No.’s in Attachment #4:

17.1. “Your Understanding” - No’s 165-166
17.1.1. See paragraph 8.3.1 above
17.2. “Energy Needs” — No’s 167-173 inclusive
17.2.1. TransCanada continually references Neb Rev Stat 8§ 57-1403
(3) “The construction of major oil pipelines in Nebraska is in
the public interest of Nebraska and the nation to meet the
increasing need for energy.” It is important to note this
portion of MOPSA has a qualifier and that is “to meet the
increasing need for energy.” Therefore, unless it is proven
there is such a need within Nebraska, a State without a
specific increase in energy need that will be satisfied by the
proposed route(s) of the proposed KXL pipeline would not be
in the “public interest.” Responses therefore to these
Interrogatories must be supplemented.
17.3. “Property Rights” “Economic Interests, Purposes, Impacts” — No.
215
17.3.1. The document which governs the property rights of affected
Landowners is the Easement and Right-of-Way Agreement

and therefore, the language of that contract, the Easement, is
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crucial to form an understanding of whether or not the
proposed route(s) for KXL will ensure the welfare of
Nebraskans, including protection of property rights and
economic interests. The Commission must understand all
aspects of Applicants proposed Easement and Right-of-Way
Agreement. Interrogatory No. 215 must be compelled.
17.4. *1-90 Corridor Alternative A, B, and Twinning Keystone I” — No’s
181-190 inclusive; 201-203 inclusive
17.4.1. TransCanada overlooks the fact the Commission may
evaluate and consider whether any OTHER utility corridor
exists, i.e. is there any other location for the KXL pipeline
that may be considered other than just what the Applicant
wants. In this regard and for the same reasons articulated in
paragraph 8.5.1 above, the potions of these Interrogatories
regarding these Alternative Routes should be compelled.
17.5. “Finite Purpose” — No’s 217-218
17.5.1. See paragraphs 8.13.1 and 8.14.1. There is no route in the
public interest and in the general welfare of Nebraska nor that
protects the property rights of Nebraska or Nebraskans that
requires landowners give up perpetual rights for a pipeline
route that is for the shipment of a finite, non-perpetual,
product like tar sands. These Interrogatories must be
compelled.
17.6. “Landowner Treatment” — No’s 221-222
17.6.1. There is no route in the public interest and in the general
welfare of Nebraska nor that protects the property rights of
Nebraska or Nebraskans that is or has or will be obtained by
the poor treatment of Nebraskans or through

misrepresentation or deceit of any kind. Such behavior or
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Applicant is relevant to the factors to be considered by the
Commission.

17.7. “Terrorist Attack” — No. 223

17.7.1. Placing Nebraska and Nebraskans at greater potential
negative risk or impact from potential Terrorist Attacks is not
in the interest of the general welfare of Nebraska nor is it
positive to social impacts. Intervenor Landowners and the
Commission have the right to know whether or not and to
what degree at all such impacts have or have not been
considered by Applicant.

17.8. “Relevant Impacts” No’s 229-235 inclusive
17.8.1.These Interrogatories directly incorporate the exact factors to

be considered by the Commission and Landowner Intervenors
request Applicant be compelled to specifically identify what
paragraphs of its Application apply to No. 229-235 inclusive
rather than simply vaguely and over broadly referencing
“Keystone incorporates the application...”

18.  Landowner Intervenors move the Commission to compel TransCanada to
fully and completely respond to the following Request for Production of Documents
No.’s in Attachment #4:

18.1. No. 9 — See paragraph 9.1 above.

18.2. No. 11 — See paragraph 17.6.1 above. This is likely to lead to the
discovery of admissible evidence that will impact factors related to
the general welfare, property rights, and economic interests.

19.  Landowner Intervenors move the Commission to compel TransCanada to
fully and completely respond to the following Interrogatories No.’s in Attachment #5:

19.1. No.’s 237 and 238 - See paragraphs 9.1 and 10.1 above.

19.2. “Energy Security” — No. 240 and 241
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19.3.

19.4.

19.5.

19.6.

19.7.

19.2.1.Applicant contents it proposed route(s) would improve energy
security. No. 240 and 241 request how Nebraska is currently
deficient or energy insecure. If Nebraska is not energy
insecure any claim by Applicant its proposed KXL pipeline
would improve energy security is irrelevant for consideration.

“Alternative Corridors” - No.’s 246, 247, 251, 252, 253, 254, and

255

19.3.1.Applicant answered as to portions a) and b) of these
Interrogatories but must be compelled as to c), d), and e). See
argument at paragraphs 5.5, 8.5.1, and 17.4.1 above.

“Contracts to Ship on KXL” — No. 250

19.4.1. See argument at paragraph 9.4 above.

“Alternative Corridor and Application” — No.’s 256-264 inclusive

19.5.1. For these Interrogatories TransCanada objects to portions c),
d), and e). See 19.3.1 above. For portions a) and b)
TransCanada should be compelled to specifically identify the
paragraphs of its Application that correspond to their answer
rather than over broadly stating “Keystone’s application sets
forth the answer...”

“Money paid for Easement Acquisition” — No. 271

19.6.1.Given the Commission must consider how and whether the
proposed route(s) of KXL will ensure the welfare of
Nebraskans, including protection of property rights and
economic interests, it is critical to know the compensation
being paid for such acquisition of property rights. This also is
relevant to Applicant’s claims and the Goss Report regarding
economic benefits and multiplier affects.

“Protection of Property Rights & General Welfare via Easement

Terms and Language” — No.’s 272, 273, 274, 275
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19.7.1.See paragraph 17.3.1 above. The Easement is the only
document that spells out the rights, responsibilities, and
restrictions related to the land in question on the proposed
route(s) and these inquiries are reasonably calculated to lead
to the discovery of admissible evidence concerning Property
Rights and Economic Interests relevant to the Commissions
review of the Application.

19.8. “Ownership of Applicant” — No.’s 285 — 290, inclusive

19.8.1.0wnership of Applicant is relevant to the broad factors to be
considered by the Commission including ensuring the
Welfare of Nebraskans, protection of property rights and
economic interests. We must know who is behind the curtain.

19.9. “Financial Stability of Applicant” — No.’s 291 and 292

19.9.1. The Financial Stability of Applicant is relevant to the broad
factors to be considered by the Commission including
ensuring the Welfare of Nebraskans, protection of property
rights and economic interests. These interests cannot be
protected unless as a State we are certain Applicant has the
financial ability and balance sheet capable of protecting
property rights, paying for crop damage and other potential
damages or impacts to the property, to natural resources, to
land, water, soil, and the environment. Financial Stability is a
key question for approval of a route that is proposed to exist
in Nebraska perpetually and forever.

20.  Landowner Intervenors move the Commission to compel TransCanada to
fully and completely respond to the following Request for Production of Documents
No.’s in Attachment #5:

20.1. No. 12 — See paragraph 9.1 above.
20.2. No. 14 and 15 — See paragraphs 8.13.1 and 9.4 above.
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20.3. No. 19 — See paragraph 9.1 above.
20.4. “Financial Information” - No.’s 20 through 28
20.4.1. Any proposed route can only be in the “public interest” if the
broad and wide-ranging factors found throughout MOPSA are
satisfied by applicant. These requests are reasonably
calculated to lead to the discovery of admissible evidence in
at least the areas of protection of property rights, economic
interests and the general welfare.
20.5. “Privilege Log for all documents withheld” - No. 30
20.5.1.Applicant stated a comprehensive Privilege Log would be
produced but it has not.
20.6. “Prior Depositions by Applicant” - No. 31
20.6.1. Given the broad and wide-ranging factors found throughout
MOPSA that must be satisfied by applicant, it is likely and
reasonably calculated that prior sworn statements by
Applicant may lead to the discovery of admissible evidence
and as such this request should be compelled.

21.  Landowner Intervenors move the Commission to compel TransCanada to
fully and completely respond to the following Requests for Admissions No.’s in
Attachment #6:

21.1. “Agreements to use KXL” - No.’s 146-161 inclusive
21.1.1. TransCanada forgets that no route for the KXL within, on,
under, or through the State of Nebraska is in its public interest
when weighed against the numerous broad factors for
consideration under MOPSA if said route is to contain
infrastructure that has no use and no purpose or a limited use
or a limited purpose. The Commission does not have to
approve any route for the proposed KXL. Need and necessity

are critical inquiries to analyze when balancing the economic
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22.

21.2.

21.3.

21.4.

interests, property right protection, and general welfare,
among other factors, of Nebraska and Nebraskans. No route is
in the public interest for a private for-profit proposed project
that will not be used at all or will be minimally used.
Additionally such information may lead to the discovery of
admissible evidence. The Rules and reach of Discovery are
extremely broad.

No.’s 169-172 inclusive

21.2.1. These are simple requests to lay foundation for certain
documents at the time of the hearing. It is premature for
Applicant to litigate admissibility of certain evidence.
Applicant should be compelled to admit or deny the facts
requested in these Requests 169-172.

No.’s 175-183 inclusive; 185 and 186

21.3.1. See reasons why discovery as to Easement and Right-of-Way
terms is necessary and likely to lead to the discovery of
admissible evidence in paragraphs 17.3.1 and 19.7.1 above.

“Utility Corridor” - No. 218

21.4.1.Please see argument in paragraphs 5.5, 8.5.1, 8.6.1., and
17.4.1 above.

For all of the reasons and arguments above and because discovery is broad

and Landowner Intervenors have the right to discovery certain information that may or

may not ultimately become evidence at the time of the hearing so long as there is some

nexus to leading to the discovery of admissible evidence all of the foregoing requests

should be sustained and Applicant should be ordered to supplement responses to each and

every discovery request identified above. Landowner Intervenors also request any further

relief the Commission deems reasonable and just under the circumstances.
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May 22, 2017.

By:

Susan Dunavan, et al., Intervenors,

/

David A. Domina, #11043
Brian E. Jorde, #23613
Domina Law Group pc llo
2425 S. 144" Street
Omaha, NE 68144

(402) 493-4100
ddomina@dominalaw.com

bjorde@dominalaw.com
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Certificate of Service

Pursuant to 291 Neb Admin Code § 015.01(b) and CMP 20(a), a copy of the
foregoing is served upon Commission Legal Counsel and Lawyers of Record for

Applicant as follows:

Nichole A. Mulcahy
James G. Powers

Patrick G Pepper

nichole.mulcahy@nebraska.qgov

jpowers@mecgrathnorth.com

ppepper@mcgrathnorth.com

s/ Brian E. Jorde

Brian E. Jorde
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metallurgical analysss or other third party consultation information. and
assessment daa;

E. The performance of additional field testing, inspections. and evaluations 1o
determine whether and to what extent the conditions associaled with the failures,
or any other Imiegriry-threarening conditions mre presemt elsawhere on the
pipeline. A third party contractor specializing in vibration and pulsation analysis,
upan acceplance by the Direcior, shall be retained 1o design evaluation methods,
facilitate and review mymmod.mmm;puform apalysis of field wet resuls

and pravide il lnclide & d { description of the criteria o be
used for the evaluation and prioritization of any imegnty theeats @nd anomalies
thiat are idemified;

. The perfommance of repairs or other correclive measures that fully remediate the
comdition(s) associaped with the pipeline failures ard any other isegrity-
threatening condition, including those identified per Tiems 4 and 5, everywhers
along the pipeline where they are idemified. Inclide a deiled description of the
criteria and methodis) to be used in undertaking any repadrs, replacemems, or
other remedial actions;

. The implemeniation of cominuing long-term perindic wsing and ntegrity
verification mieasures 1o eesune the ongoing safe operstion of the pipeliss
comgidering the sesults of the analyses, inspectioms, and comective measures
undertaken pursuant to this Order; and

E. A schedule for complesion of the hems A<D,

9. The Work Plan becomsss incorporated into this Onder. Respondent mast revise the wack

plan as necassary to incorporate the resulis of actions undertalen pursuant 1o this Order
and whenever necessary 10 (ncorporate pew infarmation obtained during the fadlare
investipation and remedial sctivithes, Submit any such plan revisions o the Director far
prior approval. The Director may approve plan elements incrementally.

10, Implement the Work Plan as it is approved by the Director, including any revisions 1o the

plan.

11, Submit moatsly reposts o the Directar that: (1) inclode all availshle data and resubts of

the testing and evalustions required by this Crder; and (2) describe the propress of the
repairs oc olber remedial sctions being undertaken. The first monthly report is due on
Tuly 31, 2011, The Director may change the leterval for the submission of these reparts,

l!llsmmmbdhmdmpmdlﬁatkmpmhtmmmmamnﬁm:qs

A with impl ion of this Comective Action Order. lnclisde in each monshly
report submitied. the to-date total costa associated with: (1) preparation and revision of
pmﬁum studies and analyses: {2} physical changes to pipeline infrastruciure,
oiher  modificstlons: and (3) environmental

FEQAICE,
remediation, if applicable.

13. With respect o each submission thar under this Order requires the apgroval af the
Repionsl Director, the Director may: {2) approve, in whole or past, the submission; (b}
approve the submission on specified conditions; (c) modify e submission 1o cume sy
deficiencies; (d) disapprove in whole or in part, the submission, directing thai Respondent
modify the submission, ar (e) any combination of the above. [n the event of approval,
apgroval wpon conditions, ce medification by the Director, Respondent shall proceed 1o
take afl action reqquired by the submission &s approved or modified by the Director, T the
Director disapproves all ar any pomion of the submission, Respoadest must correct all
deficiencies within the time specified by the Director, and resabmit it for approval.

14. Respondent may seek the termination of this Order upan a written requess from TCOPO
providing relinble technical fustifications demoenstesting that the harsrd has been sbated
inchud establishing that all measures necessary 0 comect the
mml.l.n.n(s:l leading 1o the failures have been fully implemented as determined by the

The Directar may gram an exiension of time for compliasce with any of the terms of this Order
Upinn & Wwritlen request limely submitted dempnstrating good cause for an extension,

The actions required by this Corrective Action Order are in addition to and do not waive any
requirements that apply 1o Respondemt’s pipeline sysem under 40 C.F.R. Pam 195, under sny
other order isswed to Respondent under authocity of 49 US.C. § 60001 &1 seq., or under any cther
provision of Federal ar State low.

Respondent may appeal any decision of the Directer to the Associate Adminismwator for Pipeline
Safery. Dec of the A Adrmini shall be fimal,

Failurs o comply with this Ordes mey resuli i the assescmen of civil penalties and in referral 1o
the Atamey General for appeopriate relief in United States District Coust pursaant 1o 49 U.5.C.
§ 601200

The teems and conditions of this Cemective Action Order age effective upon recelpt,

AN Jun 03 200

Jlﬂ‘w]_-D. Wiese Drate Tssismd

-33-



















































-50-



30. Numerous Conditions of this Order, including but not imited to 16, 19, 24, 25_ 28, 27
and 51 relate to construction and its effects upon affecied landowners and their properly. The
Applicant may encounter physical conditions along the route during construction which make
compliance with certain of these Conditions infeasible. If, after providing a copy of this order,
including the Conditions, to the landowner, the Applicant and landowner agres in wrting to
modilications of one or more requirements specified in these conditions, such as maximum
clearances or right-of-way widihs, Keystone may follow the altemnative procedures and specifications
agreed to between it and the landowner.

V. Pipeline Operations, Detection and Emergency Response

31. Keystone shall construct and operate the pipeline in the manner described in the
application and at the hearing, including in Keystone's exhibits, and in accordance with the
conditions of this permit, the PHMSA Special Permit, if issuad, and the conditions of this Order and
the construclion permit granted herein.

32. Kaystona shall require compliance by itz shippers with its crude oil specifications in
order to minimize the potential for internal corrosion.

33. Keystone's obligation for reclamation and maintenance of the right-of-way shall
continue throughout the life of the pipeline. In its surveillance and maintenance activities, Keystone
shall, and shall cause its contractor to, equip each of its vehicles, including off-road vehicles, with a
hand held fire extinguisher, portable compact shovel and communication device such as a cell
phone, in areas with covarage, or a radio capable of achieving prompi communication with
emargency senvices.

34.  Inaccordance with 48 C.F.R. 185, Keystone shall continue to evaluate and parform
assessment activities regarding high consequence arsas. Prior fo Keystone commencing operation,
all unusually sensitive areas as defined by 45 CFR 195.6 that may exist, whether currently marked
on DOT s HCA maps or not, should be identified and added lo the Emergency Fasponze Plan and
integrity Management Plan. In its continuing assessment and evaluation of ervironmentally sensitive
and high consequence arsas, Keystone shall seek out and consider lncal knowledge, including the
knowledge of the South Dakota Geological Survey, the Departmant of Gamea Fish and Parks and
local landowners and governmental officials.

35. The evidence in tha record demonstrates that in some reaches of the Project in
southem Tripp County, the High Plains Aquifer is present at or very near ground surface and is
overlain by highly permeable sands permitting the uninhibited infiltration of contaminants. This
aquifer serves as the water source for several domestic farm wells near the pipeline as well as
public water supply system wells located at some distance and upgradient from the pipeline route.
Kaystone shall identity the High Plains Aquifer area in southern Tripp County as a hydrologically
sansitive area in its Integrity Managemant and Emergency Response Plans. Keystone shall similarly
treat any othar similarly vuinerable and beneficially useful surficial aguifers of which it becomes
aware during construction and continuing route evaluation.

36.  Priorto putting the Keystone Pipeline into operation, Keystona shall prepare, file with
PHMSA and implement an emergency response plan as required under 43 CFR 184 and a manual
of written procedures for conducting normal operations and maintenance activites and handling
abnormal pperations and emergencies as required under 43 CFR 185.402. Keystone shall also
prepare and Implement a written integrity managemeant program in the manner and at such time as
required under 48 CFR 185.452, Al such time as Keystona files its Emergency Response Planand
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Integrity Management Plan with PHMSA or any other state or federal agency, it ghall also file such
documents with the Commission. The Commission's confidential filing rules found at ARSD
20:10:01:41 may be invoked by Keystone with respect to such filings to the same extant as with all
other filings at the Commission. If information is filed as "confidential,” any person desiring access to
such materials or the Staff or the Commission may invoke the procedures of ARSD 20:10:01:41
through 20:10:01:43 to determine whether such Information is entitled 1o confidential treatment and
whal protective provisions are appropriate for limited release of Infarmation found to be entitled to
confidential treatment.

37.  Toftacilitate periodic pipeline leak surveys during operation of the facilities in wetiand
areas, a comidor centered on the pipeline and up to 15 feet wide shall be maintained in an
herbaceous stale. Trees within 15 feet of the pipeline greater than 15 fee! in height may be
selectively cut and removed from the permanent right-of-way.

38. To facilitate periodic pipeline leak surveys in riparian areas, a comdor centered on
the pipeline and up to 10 feet wide shall be maintained in an herbaceous state,

V. Environmental

39. Except to the extent waived by the owner or lessee in writing or to tha extent the
noise levals afready exceed such standard, the noise levels associated with Keystone's pump
stations and other noise-producing facilities will not exceed the L10=55dbA standard at the nsarest
occupied, existing residence, office, hotel/motel or non-industrial business not owned by Keystone.
The point of measuremant will be within 100 feet of the residence or business in the direction of the
pump station ar facility. Post-construction operational nolse assessments will be completed by an
independent third-party noise consuftant, approved by the Commissicn, to show compliance with the
noise level at each pump station or other noige-producing facility. The noise assessments will be
perormed in accordance with applicable American Mational Standards Institute standards. The
results of the assessments will be filed with the Commission. In the event thal the noise laval
exceeds the limit set forth in this condition at any pump station or other noise producing facility,
Keystone shall prompily implement noise mitigation measures to bring the facility into compliance
with the limits set forth in this condition and shall report lo the Commisgion conceming the measures
taken and the results of post-mitigation assessments demonstrating that the noise limits have been
met.

40, At the request of any landowner or public water supply system that offers to provide
the necessary access to Keystone over hisfher property or easement(s) to perform the necessary
work, Keystone shall replace at no cost to such landowner or public water supply system, any
polyethylene water piping located within 500 feet of the Project with piping that is resistant to
parmeation by BTEX. Keystone shall not be required to replace that portion of any piping thal
passes through or under a basement wall or other wall of a home or other structura, At least forty-
five (45} days prior to commencing construction, Keystone shall publish a notice in each newspaper
of general circulation in each county through which the Preject will be constructed advising
landowners and public water supply systems of this condition.

41, Keystone shall follow all protection and mitigation efforts as identified by the US
Fish and Wildlife Service ("USFWS") and SDGFP. Keystone shall identify all greater prairie chicken
and greater sage and sharp-tailed grouse leks within the buffer distances from the construction right
of way set forth for the speécies in the FEIS and Bislagical Assessment (BA) prepared by DOS and
USFWS. In accordance with commitments in the FEIS and BA, Keystone shall avoid or restrict
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consiruction actvities as specified by USFWS within such bufier zones between March 1 and June
15 and for other specias as specified by USFWS and SDGFP,

42,  Keystone shall keep a record of drain tile system information throughout planning and
consftruction, including pre-construction location of drain tiles. Location inforrmation shall be collected
using a sub-meter accuracy global positioning system where available or, where not available by
accurately documenting the pipeline station numbers of each exposed drain tile, Keystone shall
maintain the drain tile location information and lile specifications and incorporate it info its
Emergency Response and Integrity Management Plans where drains might be expectad to serva as
contaminant conduits in the event of a release. If drain tile relocation is necessary, the applicant
shall work directly with landowner to determine proper location. The location of permanent drain tiles
shall be noted on as-built maps, Qualified drain tile contractors shall be employed to repair drain
tiles,

VI. Cultural and Paleontological Resources

43, In mccordance with Application, Section 6.4, Keystone shall foliow the
"Unanticipated Discoveries Plan,” as reviewed by the State Historical Preservation Office ("SHPO")
and approved by the DOS and provide it to the Commission upon request. Ex TC-1.6.4, pp. 94-56;
Ex &-3. If during construction, Keystone or its agents discover what may be an archaeological
resource, cultural resource, historical resource or gravesite, Keystone or its contractors or agenls
shall immediately cease work at that portion of the sile and notify the DOS, the affected
landowner({s) and the SHPO. If the DOS and SHPO determine that a significant resource is present,
Keystone shall develop a plan that is approved by the DOS and commenting/signatory parties to the
Programmatic Agreement {o salvage avoid or protect the archaeclogical resource. If such a plan will
require a materially different route than that approved by the Commission, Keystone shall obtain
Commission and landowner approval for the new route before proceeding with any further
construction. Keystone shall be responsible for any costs that the landowner is legally obligated to
incur as a consequence of the disturbance of a protected cultural resource as a result of Keystone's
consiruction or maintenance activities.

44, Keystone shall implement and comply with the following proceduras regarding
paleontolegical resources:

a) Prior to commencing construction, Keystone shall conduct a lilerature review and
records search, and consult with the BLM and Museum of Geology at the 5.D. School of
Mines and Technology (“SDSMT™) lo identily known lossil sites along the pipeline route and
identify locations of surface exposures of paleontologicaily sensitive rock formations using
the BLM's Potantial Fossil Yield Classification system. Any area where trenching will occur
into the Hell Creek Formation shall be considered a high probability area.

b) Keystone shall al its expense conducl a pre-construction field survey of each area
identified by such review and consultation as a known site or high probability area within the
construction ROW. Following BLM guidelines as modified by the provisions of Condition 44,
including the use of BLM pemmitted paleontologists, areas with exposures of high sensitivity
(PFYC Class 4) and very high sensitivity {PFYC Class 5) rock formations shall be subject to
a 100% pedestrial field survey, while areas with exposures of moderately sensitive rock
formations {PFYC Class 3) shall be spot-checked for occurrences of scientifically or
economically significant surface fossils and evidence of subsurface fossils. Scientifically or
economically significant surface fossils shall be avoided by the Project or mitigated by
collecting them if avoidance is not feasible. Following BLM guidelines for the assessment
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and mitigation of paleontological resources, scientifically significant paleontological
resources are defined as rare vertebrate fossils that are identifiable to taxon and element,
and commeon vertebrate fossils that are identifiable to taxon and element and that have
scientific research value; and scientifically noteworthy occurmences of invenebrate, plant and
trace fossils. Fossil localities are defined as the geographic and stratigraphic locations at
which fossils are found.

c) Following the completion of fisld surveys, Keystone shall prepare and file with the
Commission a paleontological resource mitigation plan. The mitigaticn plan shall specity
monitoring locations, and include BLM permitted monitors and proper employes and
contractor training to identify any paleontological resources discovered during construction
and the procedures to be followed following such discovery. Paleontological monitoring will
take place in areas within the construction ROW that are underiain by ‘ock formations with
high sensitivity (PFYC Class 4) and very high sensitivity (PFYC Class 5), and in areas
underlain by rock formations with moderate sensitivity (PFYC Class 3) where significant
fossils were identified during field surveys.

d} It during construction, Keystone or its agents discover what maybe a paleontological
resource of economic significance, ar of scientific significance, as defined in subparagraph
(b) above, Keysione or its contractors or agents shall immediately ceasa work at that portion
of the site and, if on private land, notity the affected landowner(s). Upon such a discovery,
Keysione's paleontological monitor will evaluate whether the discovery is of economic
significance, or of scientific significance as defined in subparagraph (o) above. If an
economically or scientifically significant paleontological resource is discovered on state land,
Keystone will notify SDSMT and if_on federal land, Keystone will notify the BLM or other
federal agency. In no case shall Keyslone return any excavated fossis to the trench. If a
qualified and BLM-pemitted_paleoriologist, in consultation with the landowner, BLM, or
SOSMT determines that an economizally or sclentifically significant paleontological resource
is present, Keystone shall develop a plan that is reasonably acceptabls to the landowner(s),
BLM, or SDSMT, as applicable, to accommodate the salvage or avoidance of the
paleontological resource to protect or mitigate damage to the resource, The responsibility for
conducting such measures and paying the costs assoclated with such measures, whether
on private, state or federal land, shall be borne by Keysione 1o the same extent that such
responsibility and costs would be required to borne by Keysfone on BLM managed lands
pursuant to BLM regulations and guidelines, including the BLM Guidelines for Assessment
and Mitigation of Potential Impacts to Paleoniological Rescurces, except to the extent
factually inappropriate to the situation in the case of private land (e.g. museumn curation
cosls would not be paid by Keystcne in situations where possession of the recovered
fossil{s) was turned over to the landowner as opposed to curation for the public). f such a
plen will require a materially different route than that approved by the Commission, Keystone
shall obtain Commission approval for the new route before proceeding with any further
construction. Keystone shall, upon discovery and salvage of palecntological resources aither
during pre-construction surveys or construction and monitoring on private land. retum any
fossils in its possession to the landowner of record of the land on which the fossil is found. If
onstate land, the fossils and all associated data and documentation will be ransferred to the
SDSM; if on federal land, to the BLM.

) To the extent that Keystone or its contractors or agents have control over access to
such information, Keyslone shall, and shall require its contractors and agents to, treat the
locations of sensitive and valuable rasources as confidential and limit public access to this
information.
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Vii. Enforcement end Liability for Damage

45, Keystone shall repair or replace all property removed or damaged during all phases
of construction and operation of the proposed transmission facility, including but not limited 1o, all
fences, gates and utility, water supply, irrigation or drainage systems. Keystone shall compensate
the owners for damages or losses that cannot be fully remedied by repair or replacement, such as
Iost productivity and crop and livestock losses or loss of value o a paleontological resource
damaged by construction or other activities.

46, In the event that a person's well is contaminated as a result of construction or
pipeline operation, Keystone shall pay all costs associated with finding and providing a permanent
waler supply that is at least of similar quality and quantity, and any other related damages, including
but not limited to any consequences, medical or otherwise, related to watar contamination.

47, Any damage that occurs as a result of soil disturbance on a persons’ property shall
be paid for by Keyslone.

48.  No person will be held responsible for a pipeline leak that occurs as a result of his/her
nomal farming practices over the top of or near the pipeline.

49. Keystone shall pay commercially reasonable costs and indemnify and hold the
landowner harmless for any loss, damage, claim or action resulting from Keystone's use of the
easament, including any resulling from any release of regulated substances or from abandonment
of the facility, except to the extent such loss, damage claim or action results from the gross
negligence or willful misconduct of the landowner or its agents.

50. The Commission's complaint process as set forth in ARSD 20:10:01 shall be
available to landowners, other persons sustaining or threatened with damage or tha consequences

of Keystone's failure lo abide by the conditions of this permit or otherwise having standing to oblain
enforcement of the conditions of this Order and Pamit.

a8
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